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About Freedom! Gender Identity Association Inc.
Freedom! Gender Identity Association Inc is  a community support group whose aim is to promote the welfare of gender diverse individuals, their families, friends and allies, in Queensland.  The group was established just two years ago and has recently become incorporated.  It is totally unfunded and relies on the contributions of members and friends for all its expenses.

     Our members include trans women and trans men, people who identify as genderqueer, bi-gendered and a-gendered, crossdressers, and drag performers.

     We are currently supporting members who are homeless, in prison, unable to find employment or experiencing discrimination in the workplace, people having difficulty accessing appropriate medical treatment, people with a range of mental health issues, including Alcohol, Tobacco and Other Drugs, and people with disabilities.
     This submission has been prepared by Sujay Kentlyn, with contributions from the members of Freedom!, and in association with the National LGBT Health Alliance, whose submission I co-authored.
Discussion Questions 
1. What benefit would there be in federal anti-discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity? 

1.1    The 2007 TranZnation Report on the health and wellbeing of transgender people in Australia and New Zealand found that 87.4% of participants had experienced at least one form of stigma and discrimination; 19% reported physical attacks; 18% experienced discriminatory treatment from police; and 32% reported receiving discriminatory treatment due to their name or sex on documents (pp. 60-67).  Sex and/or gender diverse Australians are experiencing discrimination in every area of life on a daily basis, with profound impacts on their safety, physical and mental health, and general quality of life.
1.2    State and Territory anti-discrimination laws are not consistent in terms of what they cover and how they are applied.  Federal laws would give the opportunity to have comprehensive anti-discrimination legislation in harmony with Australia’s human rights treaty obligations in relation to sex and/or gender identities, as articulated by the Yogyakarta Principles (2007).                                



                  For example, the Queensland ‘Births, Deaths and Marriages Registration Act 2003’ stipulates that only people who have had sexual reassignment surgery, i.e. a surgical procedure involving the alteration of a person’s reproductive organs, can have their new sex noted on their birth or adoption registration.  The Yogyakarta Principles on Health state that the requirement of sterilisation as a condition for making changes in identity documents is synonymous with coercion into unwanted medical procedures and is prohibited by international law (Quinn, 2010).  A member of Freedom! Gender Identity Association Inc in Queensland is unable, due to medical reasons, to have surgery on his reproductive organs, and has thus had his application to have his sex as male noted on his birth certificate denied.  

1.3   Federal anti-discrimination laws would protect people employed by, or receiving goods and services from, the Federal government.  



                         Members of Freedom! Gender Identity Association Inc have experienced discriminatory treatment in their dealings with Federal government agencies such as Centrelink, Medicare, and the Department of Foreign Affairs and Trade.
1.4   Federal anti-discrimination laws would streamline and simplify the process of making a complaint for persons experiencing discrimination in a state or territory other than the state or territory in which they usually reside.  


                              For example, a member of Freedom! Gender Identity Association Inc is an interstate truck driver, who experiences discrimination and harassment from one of the companies she services in Melbourne, Victoria.  Making a complaint under Queensland anti-discrimination legislation poses jurisdictional problems.
1.5   The enactment of federal anti-discrimination laws would have a strong symbolic value, facilitating a national discussion and education campaign, sending a clear message at a national level that discrimination against people on the basis of sexual orientation, and/or sex and/or gender identity is unacceptable.                                                                At the moment, members of Freedom! Gender Identity Association Inc are routinely harassed in public places, such as shopping centres, supermarkets, on public transport, in the street, at sporting events and entertainment venues.  Members of the public routinely make the kind of comments that have long been considered unacceptable by community standards when applied to people of diverse racial or  ethnic backgrounds, people with disabilities, and other equity groups.  Public education is desperately needed to address these behaviours, and the enactment of federal anti-discrimination laws would provide an excellent opportunity for this to take place.
1.6   Addressing discrimination in an effective way would result in improved health and wellbeing of LGBTI people: these populations have significantly poorer health than the rest of the Australian population, largely due to experience and fear of discrimination in a range of areas (e.g. see the National LGBT Health Alliance Submission to the National Human Rights Consultation 2009).  This applies particularly to sex and/or gender diverse people who currently have very little protection. This benefits not only individuals and Trans people as a population, but also society as a whole by facilitating the participation of a currently marginalized group and thus their contribution to society. It will also strengthen respect for diversity more generally, thereby increasing social inclusion.

1.7   A flow-on benefit from national legislation would be the need for monitoring and thus data collection, improving our knowledge base.
2. What benefit would there be in federal law prohibiting vilification and harassment on the basis of sexual orientation and sex and/or gender identity? 

2.1   Vilification is a serious contributing factor to discrimination.  Public discourse that incites others to hate, have serious contempt for, or severely ridicule people due to their real or perceived sex and/or gender identity is a form of discrimination in itself, and helps to create a climate that fosters transphobic discrimination.  
2.2   Legislative protection against vilification and harassment is particularly significant as much transphobia is expressed in this way.  The TranZnation report found that 53.4% of participants had experienced direct personal insults or verbal abuse, 33.6% had experienced threats of violence or intimidation, 11% had received obscene mail or telephone calls, as well as deliberate damage or defacing of personal property, and 8% had received hate mail or graffiti.  It is important that humiliation and intimidation be included, as in the Sex Discrimination Act. Aside from concrete legal protection this would also send a strong signal to institutions. Experience shows that vilification cases are very difficult to pursue if individual vilification and/or incitement must be proven. Careful consideration of best practice is required.
2.3   A particular area of vilification that requires attention is in the area of religion.  Religious preaching and teaching, including in places of worship, religious schools, in public places, in publicly distributed religious literature, in various forms of mass media (especially radio and television), and online, which condemns and vilifies various forms of sex and/or gender identity creates a climate which sanctions and sometimes promotes discrimination and harassment of sex and/or gender diverse people.  Such vilification in mass media frequently crosses state and international borders, and thus requires a national response.






                For example, a member of Freedom! Gender Identity Association Inc was asked to leave a Christian church group, with the comment that ‘people like you are not welcome here’. 
3. Can you provide examples of situations where federal protections from discrimination on the basis of sexual orientation or sex and/or gender identity are needed because state and territory laws do not provide adequate protections? 

3.1   There is currently little or no protection from discrimination related to sex and/or gender identity in the states and territories.

3.2   There is currently no protection against discrimination by government services or federally funded organisations. 






                     For example, older LGBTI people live in hiding in nursing homes (which are often run by religious organisations), keep their sexual identity and relationships a secret when home carers visit, and threaten suicide rather than having to rely on homophobic staff in institutions (Harrison 2004).   An older transgender woman with dementia, who had lived most of her life as a woman but had never had sex reassignment surgery, was forced by staff of the religious aged care facility where she was being cared for, to live as a man.
3.3   All states and territories require a person to be unmarried in order to have a change of sex noted on their birth or adoption registration.  This means that people who are married must legally divorce in order to have a change of sex registered.  This also contravenes Australia’s human rights treaty obligations.
                                                   For example, a member of Freedom! Gender Identity Association Inc who had been married for thirty-five years was not able to have her sex on her birth certificate amended until after the death of her wife, because neither of them felt they should be required to divorce for her to be able to do so.  The Trans woman’s wife had been her strongest and most faithful support in her gender transition, and to divorce would have been emotionally traumatising for them both.
3.4   Discrimination frequently occurs based on gender identity in accessing appropriate emergency accommodation; conversely, risks based on trans identity are sometimes not fully appreciated by service providers.  
     



                   For example, a female-to-male member of Freedom! Gender Identity Association Inc who had not had sex reassignment surgery was refused access to federally funded ‘women-only’ emergency housing.  Another transman who has been homeless for over a year was offered accommodation in a male-only boarding house in a rough area where, if his gender identity had become known, he would have been at extreme risk of violent assault.
4. Have you experienced discrimination because of your sexual orientation or sex and/or gender identity for which there is no legal protection? 

4.1.1 All State and Territory legislation concerning the change of sex on birth or adoption registration requires that people must first have sexual reassignment surgery, i.e. a surgical procedure involving the alteration of a person’s reproductive organs.  A member of Freedom! Gender Identity Association Inc is unable, due to medical reasons, to have surgery on his reproductive organs, and has thus had his application to have his sex as male noted on his birth certificate denied.  

              Furthermore, in the Western Australian case of State of WA v AH & AB, a Court of Appeal has overturned a ruling of the State Administrative Tribunal that two transgender men could be legally considered male despite not having had surgery to remove their female reproductive organs (Banks 2010).  The Supreme Court justices ruled that fertility would not prevent them being considered as men, but their lack of male genitals meant they would not be identified as males by reference to community standards.  Phalloplasty (the surgical construction of a penis) is not available in Australia, is extremely expensive (estimated at around $100,000), and is not required by any other jurisdiction in Australia for legal recognition as male for female-to-male trans people.

4.1.2 One of the appellants in that case noted that his employer could terminate his employment on the basis of his trans history, and he would have no protection under WA anti-discrimination legislation.

4.2
A member of Freedom! Gender Identity Association Inc is an interstate truck driver, who experiences discrimination and harassment from one of the companies she services in Melbourne, Victoria.  Making a complaint under Queensland anti-discrimination legislation poses jurisdictional problems.
4.3
Queensland anti-discrimination legislation is applicable only to ‘For Profit’ organisations and services.  A female-to-male trans person was denied admission to a lesbian social club; as this is a Not-For-Profit group, they were not covered by Queensland anti-discrimination law.
4.4
A trans man in Queensland who has had ongoing health problems, including four surgeries in the past year, has been homeless for 9 months.  He has been on the Qld Housing most urgent list for that time, but has seen other people housed before him.  Requirements for documentation have been onerous in the extreme, with the same documents having to be submitted repeatedly.  When discreetly living in a tent in bushland in a public park, he has been ‘moved on’ by police.  
5. Have you experienced vilification or harassment because of your sexual orientation or sex and/or gender identity for which there is no legal protection? 

5.1  Religious preaching and teaching, including in places of worship, religious schools, in public places, in publicly distributed religious literature, in various forms of mass media (especially radio and television), and online, which condemns and vilifies various forms of sex and/or gender identity is commonplace and is usually exempt from existing anti-discrimination legislation.  I have experienced this while listening to sermons in church, reading religious publicity materials including newsletters and prayer requests, from people preaching in the street, from TV preachers, and through the public pronouncements of religious leaders and politicians.
6. What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sexual orientation is to be included?

6.1   As a guiding principle terminology in the acts should be kept as broad as possible with reference to exactly what is being discriminated against rather than identities (which always have contested labels, and exclude some). Detailed explanations and examples (including of identities) in supporting documents can assist in interpretation.

6.2   The term “sexual preference” should definitely not be used, as it implies a “choice”.  Many same-sex attracted people are adamant that they have no choice in the gender of the persons towards whom they feel sexual, romantic, and/or affectional attraction.

6.3   Sexual orientation should be used as grounds in the act rather than reference to identities, which can be included in supporting documents. In supporting documents sexual orientation must specifically refer to its three dimensions (which frequently do not overlap):

6.3.1 Attraction (e.g. same-sex attracted, other-sex attracted, both-sex attracted, all-sex attracted).

6.3.2 Identity (e.g. gay, lesbian, bisexual, queer, omnisexual, pansexual, asexual, transsensual i.e. persons who are attracted to trans people).

6.3.3 Behaviour (currently legal sexual activity – this can also apply if people are discriminated against in relation to previous behaviour that was then deemed illegal).
6.4   The act should include the protection of people discriminated against on the basis of their association with people of diverse sexual orientation, such as a partner, children, other family members, friends, work colleagues, etc. 

                                             For example, the child or children of transgender parents or parents living in a same-sex relationship can currently be denied enrolment in a religious school.

6.5   The act should include the protection of people discriminated against on the basis of their perceived sexual orientation 
For example, a student was harassed and physically assaulted in a University residential college in Queensland because he was perceived to be gay, when in fact he was not.

6.6   The act should allow for protection from homophobic discrimination and vilification when those discriminating are aware that the person is in fact heterosexual.
For example, where a person is subjected to homophobic bullying because of his perceived insufficient ‘masculinity’.

7. What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sex and/or gender identity is to be included? 

· What are the advantages or disadvantages of the terms used in state and territory laws, including: gender identity; chosen gender; gender history; a gender reassigned person; or a recognised transgender person; or transexuality? 

· Should protection from discrimination be provided if a person has or appears to have the characteristics of any gender?

7.1   Possible discrimination relates to: 

7.1.1 Gender expression (behaviour and appearance)

7.1.2 Diversity of sex characteristics.  This may include chromosomal sex, endocrine activity, genitals and reproductive organs, menstruation, secondary sex characteristics (e.g. facial and body hair, musculature and bone structure, size of larynx and depth of voice, breasts, fat distribution, skin texture, stature, body proportions, etc).

7.1.3 Gender identity (eg someone discriminated against because they are known, or thought to be, Transgender, Transsexual, Genderqueer, etc).

7.2   These terms should be used and not identity labels (except where these are useful in supporting documents).

7.3   Advantages/Disadvantages of terms:

7.3.1  ‘Chosen gender’ implies a choice, which many gender diverse people do not feel they have, believing their condition to be innate.

7.3.2  ‘Gender history’ is problematic for those at the beginning of transition, and those who are not seeking medical or surgical treatment.

7.3.3  ‘A gender reassigned person’ is particularly problematic for those who for various reasons (such as cost, personal choice, or pre-existing medical conditions) do not seek medical or surgical treatment.  Gender diverse people require protection whether or not they pursue reassignment treatments.
7.3.4  ‘Recognised transgender person’ – recognised by whom?  This also does not cover sex and/or gender diverse people who do not identify with terms such as transgender.

7.3.5  ‘Transsexuality’ is a term referring to only one group of people, and not embraced by all sex and/or gender diverse people.

7.4   The legislation should not be based on a binary construct of gender; ie one that requires an individual to identify as either male or female.  It should apply regardless of the sex of the person by law (eg it should not require a person to be “recognised transgender” as in NSW), and of whether they identify as trans or intersex (or genderqueer, transsexual, gender questioning, or agender, etc).

7.5   The act should include the protection of people discriminated against on the basis of their association with a trans or intersex person (eg partners, children, friends, work colleagues, etc).

7.6   The act should include the protection of people discriminated against on the basis of being perceived  as intersex, or sex and/or gender diverse.

8. What terminology should be used to ensure that people who identify as intersex are protected from discrimination in federal law? Should the term ‘intersex’ be used? Should protection from discrimination on the basis of ‘sex’ include people who are of ‘indeterminate sex’? 

8.1   The term intersex should be used, in a broad way with reference to the biological variations in sex development. It should not require people to themselves identify with the term intersex. 

8.2
The term ‘indeterminate sex’ should be avoided, and pathologising terms such as ‘Disorders of Sex Development’ (DSD) should definitely not be used.

8.3   The term ‘hermaphrodite’ should not be used, although we acknowledge that some people may use the term themselves in relation to their own gender identity and that it may be of value to include it in the supporting documents.

9. What special measures designed to benefit specific groups based on sexual orientation and sex and/or gender identity should be allowed by federal anti-discrimination law? 

9.1    All restrictions on the employment of sex and/or gender diverse people to work with children should be disallowed under federal anti-discrimination law.

9.2
Federal anti-discrimination laws should limit use of exemptions to special measures to empower marginalised groups. We note that the Tasmanian Anti-Discrimination Act has no specific exemptions for faith-based organisations in regard to sexual orientation.  The same standard should be applied at a national level, and also in regard to intersex, and sex and/or gender diverse individuals.

9.3   If exemptions are deemed to be necessary, they should be on the basis of case-by-case applications. These must be minimal, temporary (with a requirement to reapply), reviewable, public and transparent (eg a requirement to proactively declare them).

9.4   Where services are provided to the public with government funding (the state contracting out its responsibility to NGOs), we regard it as especially crucial that exemptions must be limited to ‘special measures’ to empower/target marginalised groups, such as LGBTI people.




                                                             For example, an elderly gay man, who had been a drag performer, receiving in-home cleaning services from a faith-based organisation contracted by the government to supply such services was absolutely terrified that if they were aware of his sexual orientation and drag persona that he would be harassed or lose the services on which he depends.  The organisation has no statement on its website or in its publicly-available policies to reassure this man or make him aware of his rights.
10. What other actions would you like to see the Australian Government take to better protect and promote the rights of LGBTI people in Australia?

10.1 The Australian Government currently provides support to various equity groups, such as people with a disability, young people, seniors, women, culturally and linguistically diverse people, Aboriginal and Torres Strait Islander people, and people in Regional and Rural areas.  Such support is provided through a Minister/Parliamentary Secretary, an Advisory Group, Departmental Unit, National Strategy/Plan and a funded NGO peak body.  None of this government support is currently provided to sex and/or gender diverse people.  Such government support should be made available as a matter of extreme urgency. 
10.2 Implementation of the recommendations of the AHRC ‘Sex Files: The Legal Recognition of Sex in Documents and Government Records’ report, at both state and federal levels.

10.3  Federally-funded tertiary education of health and community service providers, such as GPs, Psychiatrists, Psychologists, Social Workers, Youth Workers, Nurses, including School Health Nurses, etc, should include specific training in relation to the needs of sex and/or gender diverse people.
10.4  Immediate inclusion in the Census of sexual orientation and gender identity, so that there might be some reasonably valid estimate of the size and distribution of these populations so that Government can respond to their needs appropriately.
10.5 Legislation must be accompanied by a government-funded national action program to combat transphobia, homophobia and discrimination against intersex people and to empower LGBTI people to assert their rights and respond effectively to discrimination.  A range of educational projects should be funded, to be carried out by LGBTI community organisations (based on a multidimensional diversity approach that addresses multiple identity and multiple discrimination). Of particular significance are teacher education and health service workforce development.

10.6 Mechanisms to ensure that not only the letter but also the principles and spirit of antidiscrimination law are included in all government policy and programs (mainstreaming LGBTI inclusion). This must include mechanisms to work in partnership with the LGBTI community sector. 
10.7 The AHRC should have designated commissioners in regard to sexual orientation and sex and/or gender identity. There should be a well-resourced supporting unit, with dedicated staff capacity.

10.8 Proper Medicare coverage of the medical and surgical treatments required by intersex and sex and/or gender diverse people.

10.9 Funded Gender Centres to provide services to sex and/or gender diverse people in each capital city.
10.10 A large number of other concrete measures would also reduce discrimination of LGBTI people, eg better access to low-cost medical support for trans people, cessation of non-therapeutic medical interventions on intersex children, funding for LGBTI community services.

10.11 Uniform Age of Consent laws throughout the country.
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